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IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE, BISWANATH CHARIALI, ASSAM.

   Criminal Appeal No.05(S-2)/2019.
        Arising out of C.R. Case No.137/2017.

Present :-  Sri S. K. Ghosh, AJS
       Additional Sessions Judge(FTC),
       Biswanath Chariali, Biswanath.

This  appeal  has  been  filed  challenging  the  impugned

judgment  and  order  dated  01.06.2019,  passed  by  the  learned

Sub-Divisional Judicial Magistrate (M), Gohpur in C.R No.137/2017,

u/s.406 of I.P.C.

      Sri Simanta Saikia.
                                                          ….....……..Appellant/Accused.

      -Vs-

       Smti. Bibha Dutta.

                     ….....….Respondent/Complainant.

Advocates who appeared in this case are:

Mr. S.K. Singh. 

Mr. P. Hazarika    .....Learned Advocates for the Appellant/Accused.

Mr.P.P. Borah...Learned Advocate for the Respondent/Complainant.

Appeal filed on : 29.06.2019.

Argument heard on : 05.05.2021.

Judgment delivered on : 18.05.2021.

J U D G M E N T.

1. The instant appeal is preferred against the impugned

order and Judgment passed by the learned Sub-Divisional Judicial

Magistrate (M), Gohpur, on 01-06-2019, in C.R. Case No. 137 of

2017,  u/s.406  of  I.P.C  whereby  convicted  and  sentenced  the
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accused/appellant  to  pay  fine  of  Rs.10,000/-  (Rupees  Ten

Thousand)  only  i/d  to  undergo  simple  imprisonments  for  six

months.

2. Complainant's  case  in  a  nutshell  is  that  the

complainant/respondent married to accused/appellant in the year

2010  and  they  started  their  conjugal  life  at  the  house  of

accused/appellant.  Thereafter,  she  brought  her  daily  essentials

and other belongings like Bed, Sofa set, Dining set, Alna, Almira,

Rack, Dressing table, Inverter, Water pump, Heater etc. which are

mentioned in the list of complaint. Thereafter, by putting unlawful

demand  of  cash  and  kind  accused/appellant  tortured   her.

Subsequently, the accused married another woman at Kokrajhar.

Hence,  she left  the house of  accused/appellant  and since then

residing in a rented house.  So,  on 26-07-2017 she along with

Shiva Saikia, Latumoni Baruah and Bakul Gogoi went to the house

of  accused  person  at  Ghimorujan  to  bring  back  her  daily

essentials and articles but accused refused to return the same. As

such she filed a complaint before the learned SDJM(M), Gohpur for

redressal. 

3. Based on the complaint C.R Case No.137/2017 was

registered and the then learned SDJM(M), Gohpur having taken

cognizance of the offence, hold an inquiry and thereupon issued

summons to the accused.  In  due course,  accused appeared to

face the trial.

4.           On the appearance of the accused, he was allowed

to go on bail. Thereafter charge u/s.406 IPC was framed and the

particulars of offence was read over and explained to the accused

to which he pleaded not guilty and claimed to be tried.

5. Parties  went  with  the  trial  on  the  point  for

determination  formulated  by  the  learned  Court  below  for

adjudication of the matter in controversy between the parties.
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POINT FOR DETERMINATION.

(i) Whether the accused person Simanta Saikia

who was entrusted with articles / belongings

of  Smti.  Bibha  Dutta  Saikia  and  on  26-07-

2017 at his residence at Ghimorujan, Gohpur

committed  criminal  breach  of  trust  and

thereby  committed  an  offence  u/s.406  of

IPC ?

6.      During trial the Complainant examined as many as

three  witnesses  altogether  and  also  adduced  documentary

evidence. The accused was examined u/s. 313 Cr.P.C. wherein he

has  contended  that  Bibha  was  a  tenant  in  his  house.  He  also

opted to examine witnesses in his support. The accused examined

two witnesses in his defence. Further, as many as five witnesses

also examined as Court witnesses. 

7.      After  closure of  evidence,  the learned Court  below

heard arguments advanced by learned counsel for both sides and

dispose of the case vide judgment and order dated 01-06-2019

and thereby convicted the accused u/s.406 of IPC and sentenced

to  pay a  fine of  10,000/-  in  default  simple  imprisonment for  6

months u/s.406 IPC.

8.     Being  aggrieved  by  and  dissatisfied  with  the  said

Judgment and order dated 01-06-2019 passed in C.R Case No. 137

of 2017, by the learned SDJM(M), Gohpur the accused as appellant

preferred this appeal mainly on the following amongst other:

G R O U N D S.

1. For  that  prior  to  filling  of  the  instant  complaint,  the

respondent  had  also  filed  an  FIR  against  the  present

appellant  which had been registered as Gohpur P.S  Case

No.  107/2017  (G.R  No.  127/2017).  The  concerned  police
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after completion of investigation filed charge sheet against

the  appellant.  Thereafter,  trial  under  section  498(A)  and

494  of  Indian  Penal  Code  ensued  against  the  present

appellant before the learned Court below. The learned court

below after completion of trial passed judgment on 06-10-

2018  by  which  the  learned  court  below  acquitted  the

present appellant from all the charges levelled against him.

In the said case, the learned court below was of the opinion

that the respondent/victim cum informant failed to prove

that the appellant was her husband. When the respondent

failed  to  establish  the  fact  of  marriage  solemnized  in

between the appellant and respondent then there could not

have  been  any  question  as  to  giving  or  taking  any

‘Stridhan’ articles as alleged by the respondent.

2. For that the judgment and order passed in C.R Case No.

137 of 2017 are contrary to the judgment passed by the

Court  below  in  G.R  No.  127/2017  on  06-10-2018.  There

cannot be two contrary views with respect to the offence

arising out of same cause for which the judgment and order

of  the  court  below  is  not  sustainable.  Moreover,  the

respondent has not challenged the maintainability of  the

judgment and order of the court below passed in G.R No.

127/2017 which means the said judgment and order has

attained finality.

3. For that the respondent failed to prove that she is legally

married wife of the appellant or even failed to testify that

she  has  been  live  in-relationship  with  the  appellant  and

hence there cannot be any question of entrustment of her

articles to this appellant as alleged.

4. For that the learned Court below failed to appreciate the

evidence of the CW-2, 3, 4 and 5. None of the witnesses

deposed before the Court  that the appellant married the

respondent on 26th April, 2010 as alleged or at any point of

time the appellant lived with the respondent as husband

wife.  They  deposed  that  the  respondent  kept  her
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belongings at the house of the appellant due to extension

of four lanes. None of the said witnesses deposed before

the Court that the respondent had entrusted her articles to

the appellant. The fact is that she kept her articles with due

consent  of  the  mother  of  the  appellant  as  it  could  be

gathered  from the  deposition  of  the  said  witnesses.  The

appellant never gave his consent to keep her articles at his

house  rather  it  is  the  mother  of  the  appellant  who

consented for the same in which the appellant had nothing

to  do.  The  respondent  side  failed  to  examine  the  said

witnesses  as  to  the  existence  of  any  relationship  in

between the appellant and respondent. The said witnesses

did  not  speak about  the existence of  any  relationship  in

between the appellant and respondent. The mother of the

appellant used to have in touch with the respondent and

her alleged articles were entrusted to the mother  of  the

appellant as she had consented to keep the said articles

but not by this appellant for which the appellant cannot be

held liable for the same. Hence an honorable acquittal of

the appellant and not his conviction was warranted.

5. For that the learned Court below failed to appreciate the

evidence of the defence witnesses. The said witnesses are

neighborers of the appellant. They also testified before the

Court below that he respondent kept her belongings at the

house of the appellant due to extension of four lanes with

due consent of the mother of the appellant. The respondent

side unable to bring out anything during the course of cross

examination  whereby  it  could  be  inferred  or  established

that they did not speak the truth. Their testimonies remain

unrebutted.  This  appellant  had  nothing  to  do  with  the

alleged articles of the respondent, and it was his mother, if

any, who was in charge of the articles after having been put

over the dominion by none other than the respondent.

6. For  that  the  learned  court  below  failed  to  put  while

recording statement under section 313 of the Cr.P.C to the
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appellant all implicating materials which has been referred

to and relied in the impugned judgment.

7. For the respondent failed to prove beyond all  reasonable

doubt that she on any date had entrusted her belongings to

this appellant which was the basic ingredients to prove the

charge  under  section  406  of  Indian  Penal  Code.  In  the

absence  of  such  a  separate  agreement  for  specific

entrustment, the conviction under the aforesaid section is

not sustainable in law. To attract the charge under section

406 of  Indian Penal  Code,  there must  be entrustment of

property  thereby  giving  control  to  that  person  over  that

property, and such person dishonestly misappropriating the

property or converting it to his own use. The learned Court

below in  the  impugned judgment  failed  to  look  into  the

aforesaid  important  aspects  for  which  the  conviction  is

unwarranted.

9. Upon the above circumstances it is therefore prayed

to admit this appeal, call for the case record of C.R Case No. 137

of 2017, issue notice to the respondents, stay operation of the

impugned judgment and order till disposal of the appeal and after

hearing both sides set-aside the impugned order and judgment

dated 01-06-2019 passed by the SDJM(M), Gohpur in CR Case 137

of  2017  and  acquit  the  appellant/accused  and  pass  any  other

order/orders as deem fit and proper.

DECISION AND REASONS FOR THE DECISION :

10.  During the course of appeal hearing leaned counsel

for the appellant advanced argument on the grounds set forth in

the appeal  memo.  He  has  also  strenuously  submitted that  the

complaint  has  been  filed  with  inordinate  delay  without  any

explanation which is fatal for the complainant’s case in the one

hand and on  the  other  hand the  complainant  could  not  prove

entrustment of her property to the appellant/accused by adducing

cogent evidence but the learned Court below failed to appreciate
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the evidence  on record in it’s proper perspective and arrived in

an erroneous decision whereby convicted the appellant/accused

u/s.406 IPC which is not sustainable in law. Hence, he has prayed

for  setting aside the  judgment  and order  of  the  learned Court

below and to acquit the appellant/accused allowing the appeal.
 

11.    On  the  counter  learned  counsel  representing  the

respondent  submitted  that  the  evidence  on  record  is  clear,

consistent and convincing, warranting conviction of the accused

and the learned Court  below rightly  decided the case  and the

decision so arrived is just and proper under the given facts and

circumstances of the case in hand and accordingly he has prayed

for dismissal of the appeal and to upheld and affirm the judgment

and order so passed by the learned Court below.

12.        I deem it proper to discuss the relevant evidence on

record to ascertain whether the impugned judgment and order is

legally sustainable or not ?

13.      The complainant as PW-1 reiterated the story of her

complaint in her evidence and also tendered the cash memos of

purchasing the articles and consumer book of L.P. Gas connection

with marking as Ext.1 to Ext.4 respectively.  She has stated that

on  26.04.2017  she  herself,  Siba  Saikia,  Latumoni  Baruah  and

Bakul Gogoi went to the house of her husband to bring back her

stridhan but her husband misbehaved with them and pelted stone

on the vehicle which they have taken with them and denied to

return her stridhan and as such they have returned.

14. During  cross  examination  she  has  stated  that  she

has filed this case in July,2017. She was married on 26 th April,2010

with  Simanta  Saikia  at  Kalyani  Mandir  where  Simanta  put

vermilion  on  her  head  taking  opportunity  of  loneliness  and

thereafter given her recognition in public by holding “Nam”. She

purchased the articles/ goods of her own and she has submitted
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receipt of the same in the Court. Cost of her ‘stridhan’ including

ornaments stands at Rs.3.5 lakhs. She had gas connection since

earlier. She got some articles from the house of the accused in

presence of the witnesses on the strength of Court’s order. She

has denied all the suggestions thrown to her from the part of the

defence. 

15. Siba  Saikia  being  nephew  of  the  complainant

examined  as  PW-2  and  he  has  supported  the  story  of  the

complaint in his evidence. During cross examination he has stated

that on 26th July,2017 he went to bring back articles of his aunt. In

the house of Simanta Saikia, his parents and Simanta Saikia were

living.  Sofa  set  etc.  of  his  aunt  were  prepared  at  Gohpur.  He

cannot say the date of purchase of sofa set.  Marriage of his aunt

was  solemnized  at  Kalyani  Mandir  and  thereafter  it  was  made

public  at  the  residence  of  the  accused.  He  has  denied  all  the

suggestions thrown to him.

16. Lotamoni Boruah as PW-3 also corroborated the story

of the complaint in his evidence. He has stated that complainant

is the aunt of his friend Siba Saikia. During cross examination he

has stated that he knows that marriage of aunt was solemnized at

Kalyani  Mandir,  he was  not  present  in  the marriage  but  heard

from aunt. He went to bring back the goods of aunt into the house

of the accused in the month of July last year but the accused did

not allow to bring back the goods. He has no personal knowledge

about  receipt  of  purchase  of  goods.  He  has  denied  all  the

suggestions thrown to him.

17. Kusum Bhagwati  as CW-1 stated that she came to

Court on received of summons. M.Ext is the document whereby

goods  of  Bibha  Saikia  has  been  recovered  from  the  house  of

accused  Simanta  Saikia  on  11.04.2018  wherein  she  put  her

signature as a witness. Ext.M(1) is her signature. On the said day

Bibha  Saikia  took  custody  of  her  goods  i.e  Cloths  Rack-2  nos,

Godrej-1 number, Dinning Table-1 number, Sleeper, cloths etc. on
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being recovered from the house of Simanta Saikia in presence of

witnesses.  Himself,  VDP  Secretary,  Nityananda  Baruah,

Gaonburah-Haren Dutta and others were present but she does not

know them. Bibha Saikia  was living with  Simanta Saikia  at  his

residence as husband and wife for 9-10 years.

18. During cross examination by defence she has stated

that she knows details of Ext.M. Gaonburah- Haren Dutta wrote

the contents of Ext.M. Ext.M contains her signature and signature

of other two persons. She denied all  the suggestions thrown to

her.

 

19. Horendra Dutta as CW-2 has stated that he knows

both  the  parties.  He  came  to  Court  on  received  of  summons.

Ext.M is the documents whereby Bibha Dutta took custody of her

goods after being recovery from the house of Simanta Saikia. He

was present there and Ext.M(2) is his signature. On 11.04.2018

Bibha took custody of the goods from Simanta. 

20. During cross examination by defence he has stated

that about 4/5 years ago Bibha Dutta kept her goods in the house

of Simanta Saikia because her house has been fallen in four lane.

Simanta Dutta lives outside for his service. He has no personal

knowledge  to  whom  the  goods  belonged.  On  the  date  of

preparation  of  Ext.M,  Nityananda  Bora,  VDP  Secretary,  Sarat

Saikia,  Bangshi  Saikia  were  present.  Simanta  Saikia  did  not

protest while Bibha Dutta brought the goods.

21. To Court- on being called in by Bibha Dutta, he went

to the house of Simanta Saikia on that day.

22. Nityananda Borah as CW-3 has stated that he came

to  Court  on  received  of  summons.  He  remained  present  while

Ext.M has been prepared. Ext.M is the document whereby Bibha

took custody of her property from Simanta Saikia at his residence.
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Ext.M (3) is his signature. Bibha lived for 7 years in the house of

Simanta.

23. During cross examination by the complainant, he has

stated that Bibha got 21 items out of 35 items, she did not get all

her goods.

24.         During cross examination by the defence, he has stated

that nearer to the house of Simanta Saikia, there are residences of

Smt.  Sankori  Saikia,  Dilip  Bora  and  Niroda  Saikia.  Mother  of

Simanta  Saikia  reported  him  that  while  four  lane  was  under

construction at  Pusupbari,  Bibha Dutta  kept  her  goods  in  their

house.  Four  lane  has  been  completed  about  four  years  ago.

Simanta although comes to his residence but he lives  outside for

his service. Bibha identified her goods in the house of Simanta

and brought the same, Simanta did not protest.  He cannot say

what goods Bibha did not get return, he cannot say. 

25. Sarat  Saikia  as  CW-4  has  stated  that  he  came to

Court on received of summons. Ext.M(4) is his signature in Ext.M

which has been prepared on 11.04.2018 in the house of Simanta

Saikia. Ext.M has been prepared while Bibha Dutta came to take

custody of her day to day used goods from the house of Simanta

Saikia. He went there on being called in by the mother of Simanta

Saikia who told him that Bibha Dutta kept her goods in their house

about  2/3  years  ago  while  four  lane  was  under  construction.

Mother  of  Simanta  Saikia  namely  Sushma  is  his  sister-in-

law(Nobou).

26.            During cross examination by the complainant, he has

stated that he heard that Bibha Dutta was at Pusupbari but he

cannot say in whose house she lived.

27.           During  cross  examination  by  the  defence,  he  has

stated that  Simanta did  not  protest  while  Bibha Dutta went  to
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bring back the goods. Nearer to the house of Simanta, there are

residences of Sankori Saikia, Debajit Baruah etc.

28. Bangshi Saikia as CW-5 has stated that he came to

the Court on received of summons. Ext.M is the document which

has been prepared while Bibha Saikia took custody of her property

on  11.04.2018  from  the  house  of  Simanta  Saikia.  He  put  his

signature in Ext.M. Ext.M(5) is his signature.

29.       During cross examination by the complainant, he has

stated that he put his signature in Ext.M after going through the

same. It is mentioned in Ext.M that 21 items has been received

out of 35 items of goods.

30.        During  cross  examination  by  the  defence,  he  has

stated that mother of Simanta Saikia told him that Bibha earlier

lived at Pasubari and during construction of four lane, her goods

were kept in their house. Simanta did not protest while Bibha took

custody of the goods.  

31. Swaraj Bordoloi  as DW-1 has stated that he knows

Bibha  Dutta.  He  also  knows  Simanta  Saikia  being  his  native

villager. Bibha used to push injection to the mother of Simanta

Saikia.  About  4/5  years  ago  due  to  construction  of  four  lane,

house of Bibha Dutta has been dismantled and as such she kept

her belongings in the house of Simanta because the mother of

Simanta is her relative and said fact has been reported to him by

the mother of Simanta. Bibha Dutta has not been introduced to

him  as  wife  of  Simanta.  Mother  of  Simanta  Saikia  has  been

suffering from cancer and she expired.

32.         During cross examination by the complainant, he has

stated that  about 4/5 years ago Bibha brought her goods in the

hosue of Simanta. He cannot say in whose house, Bibha was living

at Pusupbari. The distance of Dimorujan from Pusupbari is about

8/9 k.m.
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33.      To Court- he cannot say whether Bibha got her goods

returned or not.

34. Prabin Hazarika as DW-2 has stated that he knows

both  the  parties.  Bibha  Dutta  filed  this  case  relating  to  her

marriage. His residence is nearer to the house of Simanta Saikia.

Bibha  kept  her  belongings  in  the  house  of  Simanta  about  4/5

years ago,  he witnessed the same.  Simanta’s  mother  told  him

that  Bibha is  her relative and for  the damage of  the house of

Bibha for  construction  of  four  lane,  she  kept  her  goods  in  the

house of Simanta. He saw the goods of Bibha in the veranda of

the  house  of  Simanta.  He  came  to  know  that  Bibha  took  her

goods. What goods Bibha yet to get back, he does not know.

35.         During cross examination by the complainant, he has

stated  that  goods  of  Bibha  which  he  saw  in  the  veranda  of

Simanta  kept  there  for  four  years.  House  of  Bibha  has  been

dismantled about  5  years  ago.  He cannot  say  in  whose  house

Bibha lived  as  Pusupbari.  He  does  not  know what  goods  were

taken back by Bibha.

36. To Court-  Goods of Bibha were kept in veranda for

one day and thereafter kept inside the house of Simanta. Who

kept the goods inside the room, he does not know. There are four

rooms in the house of Simanta.

 

37.       It is trite law that admitted fact need not be proved.

Herein this case it  is admitted fact that vide Ext.M twenty one

items out of  listed goods mentioned in the C.R Case has been

recovered from the house of the accused/appellant. The appellant

as accused during examination u/s.313 Cr.P.C admitted that those

goods were recovered from his house and same had been given in

the custody of Bibha Dutta. Further the accused in his defence

stated that since Durga Puja of the year 2014, Bibha Saikia was a

tenant in their house.
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38. Now turning to the evidence of the complainant side

it appears that evidence of the complainant is fully corroborated

by  PWs-2  and  3  to  the  extent  that  marriage  between  the

complainant  and the  accused has  been taken  place  at  Kalyani

Mandir  and  they  started  to  live  as  husband  and  wife  at  the

residence  of  accused.  During  her  stay  as  wife  in  the  house

accused, she brought some goods as stridhan and due to torture

and marrying another woman for second time by the accused, the

complainant left her matrimonial house and started to live in a

rented house and thereafter she accompanied with Siba Saikia,

Litumoni Baruah and Bakul Gogoi went to bring back her stridhan

but the accused misbehaved with them and did not return her

stridhan. As such with the help of police, some articles has been

recovered  from  the  house  of  the  accused  and  taken  into  her

custody in presence of witnesses.

39. Although learned counsel for the appellant during the

course of appeal hearing drawn attention of this Court in respect

of the dates mentioned in the cash memos submitted before the

Court which are of the year 2015 onwards. But it is admitted by

the accused during examination u/s.313 Cr.P.C that those goods

belonged to the complainant and same has been recovered from

his  house  and handed  over  to  the  complainant.  So,  the  dates

mentioned in the cash memos lost it’s significance. 

40. So far evidence of the DWs are concerned, they have

stated that for dismantling the house of Bibha during construction

of  four  lane,  she kept  her  goods in  the house of  Simanta and

mother  of  Simanta told them that Bibha is  her relative and as

such  Bibha  kept  her  goods  in  the  house  of  Simanta,  which  is

totally inconsistent and contradictory with the explanation given

by the accused during examination u/s.313 Cr.P.C in as much as

accused in his examination u/s.313 Cr.P.C stated that since Durga

puja of the year 2014, Bibha Saikia had been living in their house

as tenant.
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41. Further it settled principle of law that oral evidence

must be direct. DWs have stated that the mother of Simanta told

them that Bibha is her relative and as such Bibha kept her goods

in their house. As such, the mother of the accused is the direct

witness of the fact that Bibha is her relative and followed by said

relation Bibha kept her gods in their house. 

42. It is further stated by DW-1 that Bibha earlier lived at

Pusupbari but he does not know in whose house, she lived. The

distance between Pusupbari and Dhimorujaan is 8/9 k.m. He has

also stated that he does not know whether Bibha got her goods

returned or not. DW-2 on the other hand stated that he saw the

goods  of  Bibha  in  the  veranda  of  Simanta  about  4  years  ago

whereas house has been dismantled for construction of four lane

about 5 years ago. But he does not know the details of  goods

taken by Bibha. He has further stated that after one day, goods of

Bibha were kept inside the house of Simanta but he cannot say

who kept those goods inside the house of Simanta and he even

cannot say in which room out of four rooms of Simanta, goods

were kept. He also does not know in whose house Bibha lived as

Pusupbari.

43. From  the  above  ratio  of  evidence  of  the  DWs  it

appears that they are not conversant in whose house Bibha lived

earlier at Puspbari nor they have knowledge whether Bibha got

returned her goods at all or not. So, they are not direct witnesses

of the fact in respect of stridhan of Bibha and her address too.

Further it is not believable that a woman will bring her day to day

usable belongings including L.P Gas long way of 8/9 Kms from the

place of her living and keeping the same in somebody's house,

she will live elsewhere without her day to days usable belongings.

44.           Further, it is admitted by DW-2 that houses has been

dismantled  about  5  years  ago  for  construction  of  four  lane

whereas goods of Bibha had been kept in the veranda of Simanta

about 4 years ago, which itself disproved their evidence that due
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to dismantling of house during construction of four lane, goods of

Bibha had been kept in the house of Simanta.   

45. In view of the above discussion it appears that the

evidence of the DWs are not direct evidence and their evidence is

also totally inconsistent and contradictory with the explanation of

accused given u/s.313 Cr.P.C.  

46. So far evidence of the CWs are concerned, CW-1 to

CW-5 are the witnesses of Ext.M and they have fully corroborated

the fact  that  on 11.04.2018 as many as 21 items of  goods  of

Bibha has been recovered from the house of  the accused and

same has been given in the custody of the complainant in their

presence.

47. Further  CW-1  stated  that  Bibha  Saikia  lived  with

Simanta Saikia in the house of Simanta Saikia for 9/10 years as

husband and wife. CW-3 on the other hand stated that Bibha lived

in the house of Simanta for 7 years.

48. Furthermore,  CW-4  stated  that  the  mother  of  the

accused is his sister-in-law (Nobou) and the said CW as well  as

CWs  3,  4  and  5  have  stated  that  the  mother  of  the  accused

Simanta  told  them  that  due  to  dismantling  of  house  for

construction of four lane, Bibha kept her goods in their house. So,

the direct evidence of the said fact is none other than the mother

of  the accused.  Consequently,  the evidence of  CWs that  Bibha

kept her goods in the house of Simanta during construction of four

lane is not direct one. Nevertheless, their evidence that they are

the witnesses of recovery of goods of Bibha from the house of the

accused is direct one and same can be relied upon including the

evidence of CW-1 that Bibha Saikia lived with Simanta Saikia as

husband  and  wife  in  the  house  of  Simanta  which  also  gets

corroboration from the evidence of CW-3 that Bibha lived in the

house of Simanta for 7 years.
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49.        Defence thoroughly cross examined all the PWs and CW-1

but nothing favourable to the accused/appellant could be elicited

from them nor any suggestions has been thrown to them on the

part of the accused/appellant that due to dismantling of house on

account of construction of four lane, Bibha kept her goods in the

house of Simanta or she had been living in the house of Simanta

as a tenant. On the other hand   CW-2 during cross examination

stated that about 4/5 years ago Bibha kept her goods in the house

of Simanta for dismantling her house during construction of four

lane.  The  said  CW  again  stated  that  he  has  no  personal

knowledge  to  whom  the  goods  belonged  and  thereby  he  has

disproved his own evidence. Consequently, only the part of the

evidence of CW-2 that in his presence goods mentioned in Ext.M

has been recovered from the house of Simanta and given in the

custody of Bibha in his presence remained intact being fact of his

personal knowledge. 

50. From the cross examination of PW-1 it appears that

defence thrown suggestion to the said PW(Complainant) that she

went to the house of Simanta asking for room on rent, which is

totally inconsistent and contradictory with the evidence of DWs.

51.    Defence also suggested to PW-1 that while she lived with

the accused, the accused did not torture her. The said suggestion

inherently carries the admission of the accused that the said PW

(Complainant) lived with him(accused).

52. From  the  foregoing  discussion  of  the  evidence  it

emerges that the evidence of the DWs and cross examination part

of CWs-3,4 and 5 to the extent that “Mother of Simanta Saikia told

them that Bibha is her relative and as such she kept her goods in

their  house  while  dismantled  her  house  during  construction  of

four lane” are inconsistent with the plea of the accused during

examination u/s.313 Cr.P.C that “since Durga Puja of 2014, Bibha

Saikia was living in their house as tenant.” Further their evidence

is indirect, which neither bear any evidentiary value in the eye of
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law nor it  supports the explanation of accused. So,  it  does not

help the accused in any way.

53. In view of  the above discussion it  follows that the

evidence of the complainant that accused married her and lived

with her as husband wife and she brought the enlisted goods in

the house of the accused as her stridhan and followed by torture

and marrying for second time by the accused, the complainant

has  been  compelled  to  leave  the  house  of  the  accused  and

thereafter  she accompanied  with  Siba Saikia,  Latumoni  Baruah

and Bakul Gogoi went to bring back her stridhan but the accused

misbehaved with them and did not return her stridhan is fully and

very categorically corroborated by rest  PWs and CW-1 whereas

CW-3 also lends support to the evidence of the complainant in

respect of her living in the house of the accused for 7 years and

their  evidence  remained  totally  unrebutted  and  unblemished,

which obviously inspire confidence to rely upon safely.

54. Now, a very vital point is to be adjudicated upon i.e

entrustment of stridhan on the accused. Learned counsel for the

appellant  advancing  his  argument  submitted  that  there  is  no

evidence  that  the  complainant  entrusted  her  stridhan  on  the

accused and in support of his submission, he has relied upon the

decision of Smt. Rashmi Kumar-Vs- Mahesh Kumar Bhada reported

in AIR ONLINE 1996 SC 699.

55. It  is settled principle of law that entrustment is an

essential ingredient to bring home the charge of misappropriation.

But  the manner of  entrustment is  not  uniform in  all  the cases

rather it differs based on facts and circumstances of every case

e.g in a case of entrustment of property by master on servant,

there  must  be  some  agreement  or  writing  but  in  case  of

entrustment  of  stridhan  to  the  family  members  of  in-laws

obviously does not require any agreement or writing.



Page 18 of 22
Crl. Appeal No. 5(S-2) of 2019

56. Herein  this  case  it  is  clearly  and  satisfactorily

established that the goods which are given in the custody of the

complainant has been recovered from the house of the accused

and  the  accused  himself  admitted  during  examination  u/s.313

Cr.P.C that the said goods belonged to the complainant in the one

hand. On the other hand it is convincingly proved that while the

complainant accompanied with Siba Saikia, Latumoni Baruah and

Bakul Gogoi went to bring back her those goods from the house of

the  accused,  the  accused  misbehaved  with  them  and  did  not

return  the  goods.  So,  the  domain  over  the  stridhan  of  the

complainant was with the accused till the date of it’s recovery. 

57. In the case of Prativarani-Vs- Suraj Kumar reported in

AIR 1985 SC 628, the Hon’ble Supreme Court held that:

“Entrustment of stridhan to husband or in-laws does

not  change  wife’s  absolute  ownership  in  it  to  co-ownership  or

partnership; husband and in-laws are trustees and are bound to

return as and when demanded by the wife. Consequently criminal

proceedings for misappropriation against husband or in-laws are

maintainable.”

58. There is  clear evidence on record that followed by

marriage between the accused and the complainant, those goods

were taken by the complainant in the house of the accused being

her  stridhan  and  the  accused  had  the  domain  over  the  said

property by virtue of husband and wife relation between him and

the complainant. Under such a circumstances, the evidence led by

the complainant side satisfactorily established that her stridhan

had been entrusted to the accused being her husband which has

been  refused  to  return  by  the  accused  on  her  approach  and

thereby the ingredient of entrustment and criminal breach of trust

are clearly proved herein this case and on that count the decision

relied upon by the learned counsel for the defence does not help

the appellant any way.



Page 19 of 22
Crl. Appeal No. 5(S-2) of 2019

59. With  regard  to  further  argument  advanced  by  the

learned counsel  for  the  appellant  that  the complaint  has  been

filed with inordinate delay and as such the said delay is fatal one

and in support of his argument he has relied upon the decision of

Dilwar Singh-Vs- State of Delhi reported in 2007 AIR SCW 5899

wherein Hon’ble apex Court held that:

“The complainant has attempted to explain the delay

by stating  that  the  matter  was  reported  to  the  police  but  the

police  did  not  take  any  action.  Such  statement  can  hardly  be

taken to have explained the delay. It is the simplest of things to

contend that the police, though report had been lodged with it,

had not taken any steps. But it has to be established by calling for

the necessary records from the police to substantiate that in fact

a report with the police had been lodged and that the police failed

to take up the case.”

60. Herein this case it is admitted fact that the accused

worked as Defence personnel at the time of the incident and the

complainant is a helpless and deserted woman. Nevertheless, in

the complaint the date of occurrence is specifically mentioned as

since 26.07.2017 till filing of the complaint.

61. As the matter in hand is relating to criminal breach of

trust in respect of stridhan of the complainant. So it continued till

the stridhan is returned. As such it is a continuing offence. The

relevant  provision of  Cr.P.C  for  taking  cognizance in  continuing

offence is reproduced below:

Sec.472.Continuing  offence.- In  the  case  of

continuing offence, a fresh period of limitation shall begin to run

at every moment of the time during which the offence continues.

62. Further  in  the  evidence  PW-1 has  very  specifically

stated  that  while  she  went  to  the  house  of  the  accused  for

bringing  back  her  stridhan  accompanied  with  Siba  Saikia,
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Latumoni  Baruah and Bakul  Gogoi  on 26.07.2017,  the accused

misbehaved with them and pelted stone on their vehicle and did

not  return  her  stridhan.  Thereafter  she  made  contact  with

Advocate and case has been filed. So, there is explanation on the

part of the complainant why the case has been filed delayed in

the one hand and on the other hand at the earliest opportunity of

time the accused did not take the plea and thereby he is estopped

u/s.115 of the Evidence Act.

63. The fact and circumstances of  the case in hand is

totally  different  from  the  decision  relied  upon  by  the  learned

counsel for the appellant and it has no bearing with the instant

case.

64. In the entirety of the discussion what has been made

above it appears that complainant succeeded to prove that the

accused  committed  criminal  breach  of  trust  in  respect  of  her

stridhan. As such the learned Court below rightly held the accused

guilty punishable u/s.406 IPC and convicted and sentenced to pay

fine of Rs.10,000/- i/d simple imprisonment for 6 months u/s.406

IPC. As such the decision so arrived by the learned Court below

does  not  suffer  from  any  infirmity  nor  it  deserves  any

interference. 

65. For  the  above  reasons,  I  am  of  the  considered

opinion that the appeal is devoid of merit and as such it deserves

dismissal.

O R D E R.

66. In  the  conclusion,  appeal  stands  dismissed  on

contest.  The  impugned  judgment  and  order  dated  01.06.2019,

passed  by  learned  SDJM(M),  Gohpur  in  C.R  Case  No.137/2017

under section 406 IPC, whereby the learned SDJM(M), Gohpur has

convicted the accused Simanta Saikia and sentenced to pay fine

of Rs.10,000/- i/d simple imprisonment for six months, is hereby

affirmed and upheld.
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67.          Bail  bond  of  the  accused  Simanta  Saikia  stands

cancelled. He is directed to pay the fine amount and/or surrender

before the learned Court below and serve out the sentence.

68.        Return the LCR along with a copy of this judgment to

the learned Court below immediately along with a copy of this

judgment.

69.  Interim order, if any stands vacated.

70.         Given under my hand and seal of this Court on this

18th day of May, 2021 at Biswanath Chariali.

      (Shri S.K. Ghosh)
    Additional Sessions Judge(FTC),

     Biswanath Chariali.
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